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Medical Expense
Deductions
More Difficult to Obtain in 1983

By John C. Gardner and John Croley

The general trend in recent years
has been to increase the difficulty of
obtaining any tax relief from medical
expense deductions. By the enactment
of the Tax Equity and Fiscal Responsi
bility Act of 1982 and other proposed
changes to the Internal Revenue
Code, it is obvious that the government
is attempting to limit medical care
deductions to some sort of cata
strophic category. These changes
make it especially necessary for pro
fessional tax planners to be aware of
the historical trends and law in this vital
area.

History of IRC 213
During the Second World War, Con
gress, basing its actions upon statisti
cal data which had been collected
since the time of the New Deal,
enacted Section 23X of the 1939 Inter
nal Revenue Code which provided for
the first medical expense deduction in
American history.1 These deductions
which were part of the Revenue Act of
1942 were designed to help taxpayers
with difficult medical situations during
World War II. The report of the Senate
Finance Committee, for example,
stated that “this allowance is recom
mended in consideration of the heavy
tax burden that must be borne by
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individuals during the existing emer
gency and of the desirability of main
taining the present high level of public
health and morale.”2 The 1942 law
originally limited the deduction to non
reimbursed medical expenses which
were not to exceed 5 per cent of net
income. These deductions were fur
ther limited to a total of $2,500 for a
married couple and $1,250 for other
classes of taxpayers.3 These provi
sions were made somewhat more
generous in 1944 when the law was
amended to provide 5 per cent of ad
justed gross income rather than 5 per
cent of net income. Further amend
ments in 1948 provided that the
amount deductible could equal $1,250
per exemption with a dollar cap of
$2,500 for single taxpayers and $5,000
for those filing joint returns.4
During the next twenty years, addi
tional steps were taken to liberalize the
medical expense deduction. In 1951,
Congress generally abolished the 5
per cent limit for taxpayers over the
age of sixty-five and allowed them to
deduct amounts for other dependents
which exceeded 5 per cent of adjusted
gross income.5 The percentage limita
tion was further reduced in 1954 when
Congress adopted a new Code. Presi
dent Eisenhower’s recommendation

for a 3 per cent limitation was adopted
and the overall limitation on deductions
was raised to $5,000 for a single tax
payer and $10,000 for those taxpayers
filing joint returns, head of household,
or surviving spouses. The 1954 Code
also required that the deductible por
tion of drugs and medicine exceed 1
per cent of adjusted gross income.6
Further liberalization of the limits on
deductions occurred in 1958 and 1962,
and the overall limitation on the de
ductibility of medical expenses was
removed by the Social Security
Amendments of 1965.7 Efforts to limit
the medical expense deduction were
suggested in the late 1970’s during the
Carter administration but it was not un
til the Tax Equity and Fiscal Respon
sibility Act of 1982 that the limits on
medical deductions were raised again
to allow deductions only for expenses
in excess of 5 per cent of adjusted
gross income. Congress eliminated
the 1 per cent of adjusted gross in
come requirement for drugs as of 1984
but also limited the deduction for drugs
and medicine to only those prescribed
by a physician or insulin.8 Congress
has thus come full cycle as it has
returned to a harsher definition of
medical expenses which is more at
tuned to the limits first enacted as a
war emergency measure in the 1940’s.

Current Definition of
Medical Expenses
The current definition of a medical
expense includes all monetary
amounts paid “for the diagnosis, cure,
mitigation, treatment or prevention of
disease, or for the purpose of affecting
any structure of the body.”9 This
definition has been further expanded
by Regulations which state that
“medical care includes...transporta
tion primarily for and essential to
medical care.”10 This broad definition,
which is contained in IRC 213, con
verts personal payments for medical
expenses to various health care pro
viders into deductible medical
expenses.
Payments for medical expenses can
be made to a wide variety of health
care providers ranging from surgeons,
psychologists, and nurses, to acu
puncturists.11 The payments must
usually be made for care within the tax
year and may include expenditures for
hospital care, nursing services, out
patient medical services, and other

general medical services. These pay
ments for broad medical services may
not be for general health products or
for general medical services needed to
maintain one’s overall health. Thus,
certain toiletries, such as toothpaste or
travel to Florida for rest and relaxation,
will not quality for a deduction even if
undertaken on the advice of a licensed
physician. If a health care provider
recommends that an individual tax
payer lose weight to improve his or her
general health, it would not be deduc
tible. However, if the weight loss re
quires special treatment, it will be
allowed if it is to alleviate a special
health problem, such as acute
hypertension.12

Travel as Medical Expenses

existing law in that it specifically ex
cludes deductions for any meals and
lodging while away from home receiv
ing medical treatment. For example, if
a doctor prescribes that a patient must
go to Florida in order to alleviate
specific chronic ailments...and the
travel is prescribed for reasons other
than improvements of a patient’s
health, the cost of the patient’s trans
portation to Florida would be deduct
ible but not his living expenses while
there.”16 After the enactment of the
1954 Code, the Second Circuit in
Carasso17 denied the cost of meals
and lodging while the Third Circuit
reached an opposite conclusion in
Commissioner v. Bilder.18 The
Supreme Court noted the conflict be
tween the Circuits in 1962 and dis
allowed meals and lodging expenses
as medical expenses on the strength
of the legislative history of IRC 213.
Since 1962 various courts have not
allowed living expenses except when
traveling to a destination for medical
purposes.19

During the period from 1942 to 1954,
these were conflicting interpretations
over the deductibility of medical costs
for travel, meals, and lodging. In
Havey,13 a taxpayer suffered from a
major heart attack and specific lung
problems which caused his licensed
Local and long distance medical
physician to recommend a move to travel itself is also deductible. Travel
Arizona in the winter and to a resi cost whether by cab or personal vehi
dence at the seashore in the summer. cle is deductible at a standard rate of
Havey deducted the costs of the travel, 9 cents per mile or the actual expenses
meals, and lodging. The Tax Court if higher. Several unusual expenses
held that only those travel expenses have been allowed, however. Thus, a
which were definitely related to medi spouse’s medical transportation ex
cal expense as opposed to personal penses from her home and back to a
expenses, such as vacations, were hospital in another city to visit her hus
deductible. There were a number of band were allowed since it was to
other cases which ruled both for and provide nursing care based upon a
against meals and lodging of particular physician’s request. Additionally, the
taxpayers. However, both the courts cost of a taxpayer’s travel to an Alco
and Congress recognized by 1954 that holics Anonymous meeting was de
abuses might continue under the 1939 ductible since attendance was based
Code. For instance, in Hoffman,14 a upon medical advice. In contrast,
taxpayer deducted the entire costs of travel expenses for a handicapped per
education for her son attending UCLA son (e.g. commuting to work) are not
since she maintained that the general deductible as a medical expense
climate of southern California was where the expense is not specifically
necessary for her son’s health. The prescribed for therapeutic reasons.20
Court held that “if we were to hold
here, under the facts, that the ex
penses in question are deductible by Capital Improvements
the petitioner under 23(x), it would
It is a general rule that capital expen
follow as a matter of logic...that the ex
penses of his meals and lodging in a ditures by a taxpayer are not deduct
later year or years would be deduct ible (Sec IRC 263). However, the Code
ible...’’15 The Code in 1954 (Sec allows certain capital expenditures as
213(d)(1)(B)) held that medical care deductible medical expenses even if
means “amounts paid...for transporta they are improvements or betterments
tions primarily for and essential to to the property of the owner. The
medical care...’’ The reasons for de Regulations list such obvious items as
ductibility of meals and lodging were wheel chairs and note that even “a
outlined in a House Report which ex capital expenditure for permanent im
plained that “the deduction...clarifies provement or betterment of property

Timing and payment of
medical expenses is
especially important for 1983.

which would not ordinarily be for the
purpose of medical care...may, never
theless, qualify as a medical expense
to the extent that the expenditure ex
ceeds the increase in value of the
related property...”21 Thus, for exam
ple, if an elevator cost $10,000 to
install and was required for medical
purposes for a heart patient, it would
be deductible to the extent it exceeds
the increase in value to the taxpayer’s
house.

Litigation in the capital expenditure
area has produced some very inter
esting results. The Internal Revenue
Service, in Rev Rule 54-57,22 held that
the cost of an air conditioner and its
operating expenses are deductible
medical expenses if they are primarily
to alleviate a medical problem and the
device is not permanently attached to
the dwelling. Litigation in Gerard23
resulted in the Tax Court upholding the
deduction for a permanent attached
central air conditioning unit for the
relief of a taxpayer’s dependent who
was suffering from cystic fibrosis. In
contrast to these two cases, a deduc
tion was not allowed for the cost of an
oil heater to replace a coal furnace
where the taxpayer suffered from bron
chial asthma even though the heater
was installed on the advice of a
doctor.24

The potential for abuse in the capital
expenditure area is quite prevalent.
Perhaps the most infamous case in
this area is Ferris.25 The taxpayer, who
was suffering from a back problem,
was advised to swim twice daily in
order to prevent deterioration and
paralysis. Ferris built a $194,000 pool
which included a bar, sauna, and ter
race. These “unnecessary” items
were subtracted from the deductible
The Woman CPA, October, 1983/15

amount as was an expert appraiser’s
estimate of the additional increase in
value to the property. However, the
taxpayer was still entitled to deduct
$86,000 which was upheld over IRS
protests in the Tax Court. The Seventh
Circuit reversed the decision of the Tax
Court on grounds of reasonableness of
the expense and stated: “The task in
cases like this one is to determine the
minimum reasonable cost of a func
tionally adequate pool and housing
structures. Taxpayers may well decide
to exceed that cost and construct a
facility more in keeping with their
tastes, but any costs above those
necessary to produce a functionally
adequate structure are not incurred
‘for medical expense’.’’26 This stan
dard does seem necessary but the
court did not cite any substantive re
quirement in the law, legislative
history, or regulations.
Capital expenditures must, there
fore, meet several requirements. They
must be related to a specific medical
problem of the taxpayer. Secondly, the
deduction may include operating ex
penses but the cost of the capital item
is deductible only to the extent it ex
ceeds the value of the improvement.
Finally, a test of reasonableness of ex
pense may appear in the case of cer
tain capital expenditures such as
swimming pools.

insurance premiums are still deduct
ible as an expense but only to the ex
tent that they exceed 5 per cent of
adjusted gross income.28
Insurance is an especially critical
area for medical expenses. If a tax
payer is reimbursed for medical ex
penses, he may deduct only the
portion of the total medical payments
for which he is not compensated. If the
expenses are incurred at the end of a
taxable year, and the reimbursement
occurs in the next year, the reimbursed
amount must be taken into income in
the year it is received. Finally, a deduc
tion is allowed for the cost of insurance
premiums paid to cover medical ex
pense when the taxpayer reaches age
65.29

Dependents and Medical
Expenses
A taxpayer is entitled to a medical
expense deduction for himself or her
self, for a spouse, or any other depend
ent. According to the Regulations, a
person will be considered a spouse if
that person is married to another at the
time the medical services are rendered
or paid. In the case of dependents, the
rules for determining dependency
apply even to an adopted child or even
if the individual has income in excess
of $1,000 as long as the other depend
ency tests are met.30

Medicine and Drugs
Currently, a medical deduction is
allowed for medicine and drugs to the
extent the legitimate cost exceeds 1
per cent of adjusted gross income.
These “medical” expenses may be
either for prescription drugs and non
prescription medicine. Beginning
1984, a deduction will be allowed only
for prescription drugs and insulin. The
deductibility of items, such as tooth
paste and vitamins for general health,
has never been allowed. However,
vitamins prescribed by a physician
(even if non-prescription) and such
items as aspirins or cold pills are cur
rently deductible if they exceed the 1
per cent and 3 per cent limitations.
This 1 per cent deduction limitation will
be eliminated in 1984.27

Insurance Premiums
Beginning with 1983, the “guaran
teed” deductibility of up to one-half of
the medical insurance premium (max
imum deductibility of $150) of a tax
payer has been repealed. Medical
16/The Woman CPA, October, 1983

Tax Planning
One of the great difficulties for em
ployees is the deduction of medical ex
pense for 1983 which must exceed 5
per cent of adjusted gross income. Any
employee, for example, whose medi
cal expenses are below that amount
and not reimbursed will lose the
medical deduction. Congress has
chosen to reduce this tax deduction
while at the same time not providing
for any comprehensive medical care
insurance as was proposed under the
Carter administration. Since tax bene
fits from medical deductions will be
more difficult for 1983, planning is
essential.
Timing and payment of medical ex
penses is especially important for
1983. Taxpayers should be encour
aged to time any discretionary medical
treatment so that the totals will help
them exceed the 5 per cent limitation.
If cash is not readily available, any un
paid medical bills may be paid by

credit card. Secondly, although it is a
general rule that medical expenses are
only deductible for the current year, it
is probable that prepaid expenses may
be deductible if the taxpayer is under
the obligation to pay them to a health
care provider or institution. Further,
taxpayers should be encouraged to
purchase extra health insurance to
cover catastrophic illness and to sup
plement their employer’s coverage.31

Business should also be aware of
the alternatives which will provide tax
planning opportunities for them in the
medical expense area. It is possible,
for example, that employers will want
to encourage their employees to select
from a range of medical care options
through the use of so-called cafeteria
plans under IRC 125. The various op
tions under a cafeteria arrangement can
cover everything from a self insured
medical reimbursement plan offered
by the company to participation in a
Health Maintenance Organization
(HMO). IRC 105(b) provides that em
ployee medical expenses may be ex
cludable from income if received as
part of a health and accident plan.
These plans may be insured or unin
sured which provides the employer
with some flexibility. Uninsured plans
may not discriminate in favor of highly
paid employees (e.g. employer-share
holder in a closely held corporation).
If the uninsured plan discriminates in
favor of highly compensated employ
ees in medical coverage, any addi
tional amounts paid for their medical
expenses will be included in their gross
income as “excess reimbursements.”32
If the employer wants to provide
coverage for the “key employee”, the
following tax planning strategies might
be followed: Two separate self insured
plans might be established with the
“key employee” plus enough other
employees in one plan to meet the
non-discrimination tests allowed in IRC
105(h). A second option would be to
remove the key employee from the self
insured plan and cover them under an
insured plan which is not subject to
IRC 105. A final strategy might simply
be to reimburse these employees of
the cost of their individually acquired
medical insurance.33

Finally, self insured plans can be
useful for the sole proprietor who
employs a spouse. The spouse can be
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